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JURISDICTION OF THE COURT
The Utah Supreme Court has jurisdiction over this matter
pursuant to Utah Code Ann. S 78-2-2(3)(f) (1953 as amended) which
provides for appellate jurisdiction over "final orders and decrees
of the district court review of informal adjudicative proceedings
of..." the Board of State Lands and Forestry.
This action originated with an audit of the royalty payments
made by the Appellant (hereinafter Enron) for natural gas produced
on state school trust lands leased to Enron by the Division of
State Lands and Forestry (hereinafter Division).

Enron made a

request for redetermination to the Director of the Division.

The

request was denied and Enron brought a petition for judicial review
in the district court.

The request for redetermination and the

denial are classified by the Division in accordance with Utah Code
Ann.

§

63-46b-4

(1953

as

amended) as

proceedings by its Rule R640-8-2.

informal

adjudicative

Enron now seeks review of the

district court's decision upholding the original agency action.

STATEMENT OF THE ISSUES
The issue presented by this case is:

Does the royalty

provision of the state's oil and gas lease properly require that
the lessee (Enron) pay a royalty to the State of Utah on the
amounts received by Enron as reimbursement for ad valorem and
severance taxes on its portion of the natural gas produced from the
state leasehold?
The subordinate questions to this issue are:
(1)

Is the Division's interpretation of the lease royalty

provision consistent with the requirements of the Utah Enabling Act
(Act of July 16, 1894, ch. 138, 28 Statutes at Large 107) and Utah
Code Annotated S 65-1-18 (repealed in 1988)?
(2)

Is the interpretation of the lease royalty provision by

the Division consistent with the language of the lease?; and
(3)

Is the royalty charge on the tax reimbursement value

consistent with federal Natural Gas Policy Act of 1978, 15 U. S. C.
SS 3301-3432 as interpreted by the courts?

STANDARD OF APPELLATE REVIEW
Each

of

the

issues

identified

above

seek

the

Court's

interpretation of the language of the lease or the language of the
applicable statutes.

These issues are pure questions of law and

the Court is free to substitute its judgement for that of the
district court;

Adkins v. Division of State Lands and Forestry,

719 P. 2d 524 (Utah 1986).
Notwithstanding, this standard of review this Court has also
recognized that an agency's construction of a statute is entitled
to some deference by the Court to the degree that the statute
expressly or implicitly requires agency interpretation and the
agency is in a position to give effect to the regulatory objective
of the statute due to its expertise and experience in this area of
the law; Morton Int'l inc. v. Auditing Div. of Utah State Tax
Comm'n., 814 P.2d 581 (Utah 1991), Mc Knight v. State Land Board,
381

P.

2d

726,

14

Utah

2d

238

(1963).

Accordingly,

the

determination of the Division in the interpretation and application
2

of the royalty statute and lease language is entitle to a deference
based on the Division's expertise in the regulation of the oil and
gas industry and royalty determinations and the statutorily implied
authority of the Division to apply a royalty rate in the best
interests of the state within the variety of circumstances that may
arise.

DETERMINATIVE STATUTES
1.

65-1-18 Utah Code Annotated (1953 as amended):

All mineral leases issued by the Board shall contain such
terms and provisions as the Board deems to be in the best interest
of the State and shall provide for such annual rental and for such
royalties as the Land Board shall deem fair and in the best
interest of the State of Utah, but the rental shall not be less
than 50 cents per acre per annum nor more than $1 per acre per
annum and the royalty shall not exceed 12 1/2% of the gross value
of the product at the point of shipment from the leased premises,
2. The Natural Gas Policy Act of 1978, 15 U.S.C. §§ 3301- 3432,
specifically §3320(a):
... a price for the first sale of natural gas shall not be
considered to exceed the maximum lawful price applicable to the
first sale of such natural gas ... if such first sale price exceeds
the maximum lawful price to the extent necessary to recover
(1) State severance taxes attributable to the
production of such natural gas and borne by the seller...

STATEMENT OF THE CASE
In 1986 the Utah Tax Commission as agent for the Division of
State Lands (now the Division of State Lands and Forestry, both
herein referred to as the Division) conducted an audit of royalty
payments made by Belco Petroleum Corporation for wells on school
trust lands leased by Enron from the Division.
3

Enron Oil and Gas

Company in the successor in interest to Belco Petroleum Corporation
and both are collectively referred to as Enron herein.
The audit, completed February 11, 1987, covered the years from
1982

through

1986

and

determined

that

there

was

a royalty

deficiency of $59,397.85, plus interest of $29,387.61 and penalty
of $2,223.73 for a total liability of $91,009.19. The single basis
for the deficiency was the failure of Enron to pay royalty on the
value

of

the gas

attributable

to the amounts

receivable as

reimbursements for ad valorem and severance taxes which were the
legal obligation of Enron.

Record at 73-111.

On May 29, 1987 Enron submitted a request for redetermination
of the audit amount.

This request was denied by the Division

Director on July 14, 1987. The Division and Enron stipulated that
Enron had exhausted its administrative remedies. Record at 73-129.
Enron

filed

a

petition

for

review

and

complaint

for

declaratory judgement with the Third District Court for Salt Lake
County on February 22, 1988.

The parties made cross motions for

summary judgement based upon stipulated facts.
The court granted the Division's motion and denied the motion
of Enron.

Judge Frank G. Noel ordered:

"The State is entitled to collect royalty on ad valorem
and severance tax reimbursements. Both the statutory
reference to 'gross value', and the lease reference to
'market value', are interpreted as a matter of law to
include amounts received as tax reimbursements. This
interpretation is not inconsistent with or contrary to
other state or federal law". Record at 174.

4

FACTS
Enron is the owner of oil and gas leases of state lands and
federal lands which were part of two federal production units in
Unitah County, Utah: the Chapita Wells Unit and the Natural Buttes
Unit.

Although the state leases were on three different lease

forms and some of the leases allowed for a higher percentage
royalty, it was stipulated before the district court, (page 5 of
hearing transcript) that all of the leases subject to the court's
Order included a royalty clause which provides as follows:
Gas - Lessee also agrees to pay to Lessor twelve and onehalf percent (12 1/2%) of the reasonable market value at
the well of all gas produced and saved or sold from the
leased premises. Where gas is sold under a contract, and
such contract has been approved in whole or conditionally
by the Lessor, the reasonable market value of such gas
for the purpose of determining royalties payable
hereunder shall be the price at which production is sold,
provided that in no event shall the price for gas be less
than that received by the United States of America for
its royalties from gas of like grade and gualitv from the
same field, (emphasis added)
Enron sold the natural gas from the two federal units to two
separate purchasers. The gas from the Chapita Wells Unit was sold
to Mountain Fuel Supply Company under a contract dated January 22,
1982.

Record at 73-1. The terms of this agreement required that

Enron receive reimbursement for ad valorem and severance taxes on
gas produced and sold to Mountain Fuel Supply Co. See Exhibit D,
Brief of Appellant.

The Natural Buttes gas was sold to Colorado

Interstate Gas Company (CIG) by agreement dated June 20, 1974.
Record at 73-44.

This contract also required that the price paid

for natural gas include reimbursement for ad valorem and severance
5

taxes on the gas produced and sold to CIG. Exhibit E, Brief of
Appellant•
Ad valorem and severance taxes are assessed against the
operator/lessee (Enron) on the 7/8 portion of the production owned
by the lessee and are not assessed against the 1/8 (12 1/2%) of the
production corresponding to the state owned portion of the gas
produced from the state leases.

Federally owned leases are also

taxed in the same manner: 7/8 of the production is subject to
severance and ad valorem taxes, and the 1/8 federal interest is
exempt.
The royalty at issue in this case is the royalty assessed on
the amount receivable by Enron as reimbursements for ad valorem and
severance taxes assessed against Enron's 7/8 interest in the
production from state trust lands.

The Division did not assess a

royalty on the entire amount that would have been assessed as ad
valorem or severance tax on 100% of the production value as if the
production had been from private land.
It is acknowledged by Enron that it did pay ad valorem taxes
on its share of the production from wells within the units and
under the purchase agreements received reimbursement for these tax
payments

from

the purchasers. Record

at

73-95

and

Brief of

Appellant at 8.

SUMMARY OF APPELLEE'S ARGUMENT
The Utah Enabling Act (Act of July 16, 1894, ch. 138, 28
Statutes at Large 107) has been interpreted by this Court as
6

requiring

that the state obtain full value from the use or

disposition of lands conveyed to the state in trust for the support
of the schools.

The provisions of Utah Code Annotated §65-1-18

(1953 as amended, repealed 1988) requires that the state lease
these land on terms that are in the best interest of the state and
receive a royalty based on the "gross value" of the natural gas.
The lease royalty provision requires that royalty be paid on the
"market value" or contract price but not less than the amount used
to determine the federal royalty.
It

is the

Division's

position

that the

correct

royalty

determination consistent with these statutory and trust obligations
is the royalty calculated on the full or total value paid by the
purchaser for the natural gas including the amounts payable under
the negotiated purchase contract for tax reimbursements.

Both the

statutory base of "gross value" and lease provision for royalty
based on

"market value" include the amount payable under the

contract of sale for tax reimbursement. The federal royalty base
has uniformly been determined by the federal courts and federal
agencies to includes tax reimbursement payments.

Therefore the

royalty determination based on the federal alternative provisions
of the lease also requires the inclusion of tax reimbursement
payments in the calculation of the state's royalty.
This position is consistent with the trust obligations and the
statutory directive.

The Department of Interior regulations, the

federal Interior Board of Land Appeals (IBLA) decisions and the
federal court decisions have unambiguously held that inclusion of

7

the tax reimbursements in the royalty base does not violate the
Natual Gas Policy Act.

ARGUMENT
I.
THE USE AND DISPOSITION OF TRUST LANDS IS SUBJECT TO THE
OBLIGATION TO PROVIDE FULL VALUE TO THE BENEFICIARIES.
This Court has held that when the State of Utah through the
Division issues a mineral leases on school trust lands, the state
is acting as a trustee of those lands which were transferred to the
state for the support of the schools and other institutions; see
Plateau mining v. Utah Div. of State Lands and Forestry, 802 P.2d
720 (Utah 1990); Van Wagoner v. Whitmore, 58 Utah 418, 199 P. 670
(1921).

As trustee the state is subject to certain obligations to

the beneficiaries;

These obligations include a requirement that

the state receive

the full value for the lands or interest

disposed; Plateau mining v. Utah Div. of State Lands and Forestry,
supra at 729; Oklahoma Education Association, Inc. v. Nigh, 642 P.
2d 230 (Okla. 1982)
Implicit in this trust obligation is a requirement that the
lease terms and applicable statutes be liberally interpreted in a
manner that is most consistent with these trust obligations; State
of Utah v. Andrus, 486 F. Supp. 995 (1979); Coleman v. Utah State
Land Board, 17 Utah 2d 14, 403 P- 2d 781 (Utah 1965); and Van
Wagoner v. Whitmore, supra.
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II.
A ROYALTY IN THE BEST INTEREST OF THE STATE
AND BASED ON THE GROSS VALUE OF PRODUCTION
INCLUDES ROYALTY ON THE VALUE OF TAX REIMBURSEMENTS
At the time of the issuance of the leases subject to this
audit, the applicable Utah Code provisions (Utah Code Annotated
S65-18-1 (1953 as amended, repealed 1988)) provided:
All mineral leases issued by the Board shall contain
such terms and provisions as the Board deems to be in the
best interest of the State and shall provide for such
annual rental and for such royalties as the Land Board
shall deem fair and in the best interest of the State of
Utah, but the rental shall not be less than 50 cents per
acre per annum nor more than $1 per acre per annum and
the royalty shall not exceed 12 1/2% of the gross value
of the product at the point of shipment from the leased
premises, (emphasis added)
The first directive of the statute is that the mineral leases
are to be in the "best interests of the state".

If there is any

possible ambiguity, this language must be interpreted as meaning
the best interests of the state as trustee of the school lands and
not be read to include the best interests of the economy of the
state or some other such stretch of the meaning of those words.
Second, the royalty must be "on the gross value of the product
at the point of shipment".
statute.
value

Gross value is not defined by the

However, gross value is defined by the industry as "the

of petroleum

at the well produced

and

saved, without

deduction for expense of production," see H. Williams & C. Meyers,
Oil and Gas Terms, p. 428 (7th ed. 1987). Value at the well is the
highest price which a knowledgeable and willing buyer will pay for
the gas and that a willing seller would accept. See Utah Code Ann.

9

§59-2-102(2) 1953 as amended) also cited by Enron at page 26 of
their brief. On this point the parties do not appear to disagree.
The contracts of sale for both the Chapita Wells and the
Natural Buttes units include a provision that the purchaser is to
pay as part of the consideration for the gas, the amounts payable
by the producer in ad valorem and severance taxes.

Taxes are the

liability of the producer and must be paid as part of the costs or
expenses of production, Utah Code Ann. §59-5-67 (1953 as amended in
1988 now Utah Code Ann. § 59-5-102(1) (a) 1988 and Supp, 1991).
Thus, gross value is the full amount the purchaser is willing to
pay for the gas, including the amount the purchaser is willing to
pay as reimbursement for expenses of production including taxes.
Enron argues that the Division should base the royalty on
the price without the inclusion of the full consideration paid,
that is without tax reimbursements.

Enron then argues that the

payment of royalty on the tax reimbursement portion of the payment
exceeds the 12 1/2% limitation of the statute.

This analysis is

contrary to Enron's own definition of value for royalty purposes.
It places form over function and ignores the economic reality of
the sales agreement. This false conclusion incorrectly defines
gross value and fails to acknowledge the statutory and trust duty
to pay royalty on the gross value of the gas.
The federal courts and the IBLA have addressed an almost
identical question in interpreting the language of the federal
statutes and regulations. The producer's argued that the addition
of severance tax reimbursements to the price base for royalty
10

calculations would exceed the federal royalty limit set by statute
of 12 1/2 % of the "value of production sold" 30 U.S.C. S 226(b)
and (c) (1970 and 1988 as amended). The regulations established by
the Secretary of Interior established that the royalty should not
be less than the gross proceeds received from the sale of the
natural gas 30 CFR 206.103 (1987) formerly 30 CFR 221.47.
Interior Board of Land Appeals

The

(IBLA) ruled in the landmark

decision of Wheless, 13 IBLA 21, 22 (1973) that value was to be
determined by looking at the contract of sale and should include
tax reimbursements payable in such a contract as part of the total
value used for royalty computation, and that such a royalty did not
exceed

the

12

1/2%

statutory

limit.

This

case

has

been

consistently followed, (see Enron Oil and Gas v. Luian, 778 F.
Supp. 348 (D. Ct. of S.D. Texas 1991), BWAB, INC., 121 IBLA 188
(1991), CIG Exploration Inc., 113 IBLA 99 (1990); Enron Corp., 106
IBLA 394 (1989), and other cases cited in point III hereafter) and
has

been

further

upheld

in

the

face

of

attacks

that

the

interpretation violates the gas price limitations of the NGPA.
(This point is discussed in detail under Point IV.)
Wheless, is cited here to demonstrate that the federal courts
and

agencies

have

in

a

similar

setting

interpreted

similar

language, "value of production", to properly include the contract
price including tax reimbursement payments.
Enron cites Diamond Shamrock Exploration Corp. v. Hodel, 853
F. 2d 1159 (5th Cir. 1988) for the proposition that the amount of
money received by the producer is not equivalent to the "value of

11

the gas".

This case is distinguishable from the case before the

Court since it involved interpretation of a 'take or pay' clause.
Such a clause requires the purchaser to buy a certain amount of gas
or in the alternative to pay a fixed sum.

Diamond involved a

question of royalty on a payment where the payment was not for
actual production. The case does not involve the question here
presented of the correct royalty determination for gas that was in
fact produced and purchased.
The statute in question in this case (Utah Code Annotated §6518-1 (1953 as amended, repealed 1988)) requires that the lease
royalty be in the best interest of the trusts and based on gross
value.

The Division's audit, required

royalty on the total

consideration receivable under the contract including the amounts
received or due for tax reimbursements, which as shown is the gross
value. Therefore the Division's audit of Enron's royalty payments
is consistent with the statute.

III.
THE LEASE LANGUAGE REQUIRES THAT THE ROYALTY
BE BASED ON THE AMOUNT PAID INCLUDING TAX REIMBURSEMENTS.
The lease has three alternative means for determining the
proper royalty amount.

The parties agree that the language in

question provides as follows:
Gas - Lessee also agrees to pay to Lessor twelve and onehalf percent (12 1/2%) of the reasonable market value at
the well of all gas produced and saved or sold from the
leased premises. Where gas is sold under a contract, and
such contract has been approved in whole or conditionally
by the Lessor, the reasonable market value of such gas
for the purpose of determining royalties payable

12

hereunder shall be the price at which production is sold,
provided that in no event shall the price for gas be less
than that received by the United States of America for
its royalties from gas of like grade and quality from the
same field, (emphasis added)
The first alternative provision is that the royalty rate be
based on the "reasonable market value at the well".

As argued

above, market value is the highest price at which a willing buyer
agrees to purchase.

The purchase contracts in this case are the

clear evidence of this highest price and show that the market value
includes reimbursement for taxes.
The second alternative provision defines the term "reasonable
market value" as being the "contract price where the contract has
been approved".

Assuming the contract was approved, which is not

established

by

the evidence, the result does

conclusion

nor

contract

is

redefine

the

only

"reasonable market
evidence

of

the

not

alter the

value"

since the

value

and

includes

reimbursement of the amount payable for ad valorem and severance
taxes.
The third alternative lease provision requires that the price
for gas used to determine the royalty shall not be less than the
price used to determine the royalties "received by the United
States of America for its royalties from gas of like grade and
quality from the same field".

This provision has the effect of

placing a floor on the royalty the state is to receive that is at
least as much as the federal government receives.
The Division's position is that either of the first two
alternative lease provisions (reasonable market value or contract
13

price) support the audit finding without examining the federal
royalty determination.

However, the determination of the federal

royalty amount is supportive of the Division's position for two
reasons: it demonstrates a similar analysis of the meaning of
similar terms and reaches the same result; and if for any reason
the Court were to find that the prior two lease provisions fail to
support the division's audit, then the federal floor provision
would apply.
Both federal and state lands are free from ad valorem and
severance tax on the lessor's share of the production.

Federal

agencies and courts examining this same question have reached the
same conclusion reached by the Division.
The price or value used to determine the federal royalty has,
since Wheless Drilling Co., 13 IBLA 21, 22 (1973), consistently
been held by the federal agencies and the federal courts to include
the amounts

receivable

by the producer as tax

reimbursement

payments on the lessee's (7/8's) share of production;

see e. g.

Enron Oil and Gas v. Luian, 778 F. Supp. 348 (D. Ct. of S.D. Texas
1991), BWAB, INC., 121 IBLA 188 (1991),

CIG Exploration Inc., 113

IBLA 99 (1990); Enron Corp., 106 IBLA 394 (1989); Tricentrol United
States, Inc., 105 IBLA 392 (1988); Michigan Wisconsin Pipeline,
Co., 54 IBLA 190 (1981); Hoover & Bracken Energies, Inc., 52 IBLA
27, (1981); Union Oil of California, 48 IBLA 145 (1980); and Amoco
Production Co., 29 IBLA 234 (1977).
The rule as adopted by regulations and subsequent law have
been summarized recently in BWAB, INC.. supra, quoting Enron Corp.,
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106 IBLA 394 (1989) at 396:
Since Wheless, the rule that gross proceeds shall include
tax reimbursements has been widely disseminated. It was
set out expressly more than 11 years ago [1989] in Notice
to Lessees and Operators of Federal Onshore Oil and Gas
Leases-1 (NTL-1), 42 FR 4546 (Jan. 25, 1977), which
states in pertinent part:
Under no circumstances will the royalty
value be computed on less than the gross
proceeds accruing to the operator from the
sale of such leasehold production. Gross
proceeds include, ***tax reimbursements and
payments to the operator for gathering,
measuring,
compressing,
dehydrating,
or
performing other services necessary to market
the production, [emphasis added.]
The same rule was published in NTL-5, 42 FR 22610, 22611
(May 4, 1977). While this appeal was pending, Congress
enacted the Notice to Lessees Number 5 Gas Royalty Act of
1987, P. L. 100-234, 101 Stat. 1719 (1988). Although
Congress modified one part of the NTL-5, it left intact,
and thus effectively ratified the requirement that tax
reimbursements be included in calculating gross proceeds.
Thus, under the federal floor alternative of the state's lease
royalty provision applicable to this case, even if the market value
or

approved

contract

price

were

not

to

include

the

tax

reimbursement payments, the federal royalty has been conclusively
interpreted as requiring a royalty based on the full price received
including these tax reimbursement payments.

IV.
PAYMENT OF ROYALTY ON THE AMOUNT OF TAX REIMBURSEMENTS
IS NOT CONTRARY TO FEDERAL LAW.
As is the case here, in Eron Oil and Gas v. Lulan,

778 F.

Supp. 348 (D. Ct. of S.D. Texas 1991), Hoover & Bracken Energies,
Inc., 723 F.

2d 1488 (1981), cert, denied, 469 U.S. 821 (1984),

and BWAB, INC., 121 IBLA 188 (1991) it was argued that including
15

tax reimbursements in the royalty base would result in a price that
exceeds the ceiling limits of the Natural Gas Policy Act of 1978
(NPGA); 15 USC SS 3301-3432.

However, in these cases the courts

ruled that severance tax reimbursements were to be added into the
computation for federal royalties even though the addition of the
severance tax reimbursement payments exceeded the ceiling price
limitations of the Natural Gas Policy Act of 1978.
The Circuit Court in Hoover. reversed the decision of the
district court finding that "the construction given to § 3320 (a)
of the NGPA by the district court would negate the communitization
agreement, and cause confusion in this body of law". Id. at 1493.
As noted by the court in Hoover, this conclusion is supported by
the language of the Act itself, and by the federal regulations.
Section 3320 (a) of the NGPA simply states:
... a price for the first sale of natural gas shall
not be considered to exceed the maximum lawful price
applicable to the first sale of such natural gas ... if
such first sale price exceeds the maximum lawful price to
the extent necessary to recover
(1) State severance taxes attributable to
the production of such natural gas and borne
by the seller... .
The, Hoover, court held that the question of who bears the
burden is unimportant since the economic result is the same and
therefore the exception to the ceiling for severance taxes applies,
supra at 1491.
In the very recent case of Enron Oil and Gas v. Lulan, supra
the same question was again presented to a federal court arguing
that Hoover was based on misplaced reliance on Wheless.
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The

district

court

for the Southern District of Texas made this

succinct findings
The DOI has consistently calculated royalties
for the federal natural gas leases on a value of
production which reflects the market value of likequality gas in the same field. Where the sale of such
gas garners not only the maximum legal price under the
NGPA# but also tax reimbursements, it is reasonable and
permissible for the DOI, and not in conflict with the
NGPA, to include the tax reimbursements actually received
by the seller in the total amount on which the DOI
assigns its royalty percentage.
In the Enron IBLA case supra at 396, examining the same
question the federal Interior Board of Land Appeals (IBLA) stated
one of the policy reasons for this determination.

The board said:

The fact that the United States cannot be assessed
state severance tax does not depreciate the value of the
gas to it. This benefit flows to the Government, not the
lessor. ... Enron misconceives the intent of the
legislation [NGPA] and overstates its effect.
The
legislation affected the price that producers could
charge their customer, but Enron cites no language in the
Act or its legislative history indicating that Congress
intended to change any existing royalty obligations
between the lessees and the Government.
The Wyoming Supreme Court has recently held that ad valorem
tax reimbursements are part of the market value of the gas for
purposes of the Wyoming severance tax liability.

The court also

found that such including the value of the tax reimbursements did
not violate the NGPA. see Enron Oil and Gas Company et al. v. Dept.
of Revenue and Taxation, State of Wyoming, 820 P. 2d 977 (1991)
The only direct authority cited by the appellants in support
of

their

position

that

the

royalty

payment

on

the

tax

reimbursements violates federal law, is a 1979 letter opinion of
the

Federal

Energy

Regulatory
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Commission

addressed

to

a

hypothetical situation.

Since the federal courts and IBLA have

since held that the federal royalty rates are correctly based on
the additional amount received for the tax reimbursements without
violating the ceiling imposed by NGPA, this letter is no longer
authority in this case if it ever was. It follows that the State's
lease provision providing for royalty based on not less than the
federal value, also does not violate the NGPA.
Enron also cites Bowers v. Phillips Petroleum Co., 692 F. 2d
1015 (5th Cir. 1982) as collateral authority for the proposition
that the addition of reimbursed severance taxes to the royalty
basis exceeds the NPGA.

However, this case is expressly based on

Texas law and addressed the question of the enforcement of NGPA
limits in general not the specific exemption for severance taxes
addressed by the decisions cited by the Division.
The federal courts in Hoover and Enron Oil and Gas v. Luian
gave deference to the administrative agency's construction of the
NPGA.

Likewise, this Court should consider the expertise of the

Division in the administration of the royalty provisions and give
deference to the Division auditor's determination (as well as the
federal agencies' determinations). The conclusions of the federal
courts set forth above in answer to essentially the same question,
i.e., what is the value of the gas production, are consistent with
the answer urged by the Division.

Finally the question of the

consistency of the Division's audit with the NGPA is a question of
federal law and the federal courts have unequivocally spoken that
there is no inconsistency.
18

CONCLUSION
The federal case law demonstrates that the Division's audit is
consistent

with Natural

Gas Policy Act.

The

cases

further

demonstrate that the audit is consistent with the federal approach
to the valuation of natural gas for purpose of royalty calculation.
The audit determination is consistent with the clear reading of the
lease and the statute.

The result is consistent with the best

interest of the state and the trust obligations imposed on the
disposition of these mineral values. The decision of the district
court upholding the division's audit should be affirmed.

Respectfully submitted this 30

day of April, 1992

PAUL VAN DAM
Utah Attorney General

STEVEN F. ALDER
Assistant Attorney General
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